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} STATEMENT OF JURISDICTIONY’ 

2 Appellant was charged in a six-count Indictment with 
3/ violation of the Federal Narcotics Laws. Said Indictment 


Simeeses forth as follows (Ct. 1): 


5 COUNT I 

6 Wes On Or @bout December 16, 1965, a@imcearoter 
Washington, within the Northern Division of the 

7 Western District of Washington, FRANK E, EALEY did 
knowingly and unlawfully conceal and sell a quantity 

8 of narcotic drugs, to wit, approximately 30.773 
grams of heroin hydrochloride, knowing the same to 

a heave been imported into the United States contrary 

a on Lay, 


Meth ViOlation of 21.0, S.C ee 


a COUNT IT 
inat on or about January 13, 1066, at.Seavuice 
13 Washington, within the Northern Division of the 
Weecern District of Washington, FRANK E, HEALEY saad | 
iS knowingly and unlawfully conceal and sell a quantity | 
Gmemaceouic drugs, to wit, anpronimately Gascon 
Ue ereame Ol heroin hydrochloride, knowing thetseame cc 
beve ech imported into the Uniteds States scone 2. 
Ie ey ke W 
a iin violation of 21° U S,ca men 
ES COUNT III 
Pe That on or about December 16, 1965, at Seattle, 
Hsp teacon, within the Northern Divisaon 5) eeu 
20 Weewern District of Washington, FRANK ©, EAREY soa 
knowingly and unlawfully sell, disperse and distri- 
4 hice a Guancity Ol narcotic druges, Te Wwitaepenecr 
o WMevely 350./7/5 grams of heroin hydrochlorim@e neti. 


a 
mein this beief (Ctl) will refer to the numbemeoraca. 
Meeuwaa herein given by the Clerk of the Court for the Western 


District of Washington. (Tr.) will refer to the Court 
Reporter's transcript of proceedings. (Ex.) will refer to 
Exhibits. 


aoe 


or from tne original stamped package. 


Sin Violeationwer Title 26,005. .cer 
Section 4704(a). 


COUNT IV 


fnet On ©r about January 13, 1966, auusce= cee 
Washington, within the Northern Division of the 
Wesvern Dastrict of Washington, FRANK Bo Se ney vdae 
knowingly and unlawfully sell, disperse and distri- 
Duce a Quantity Or narcotic drugs, CoO Wivy cosreo wn 
mately 66.921 grams of heroin hydrochloride, not 
in or from the original stamped package. 


(fea V1 Olacion Ciel. tle 2600" cm Ger 
Section 4704(a). 


COUNT V 


That on or about December 16, 1965, at Seattle, 
Washington, within the Northern Division of the 
Weeterm District of Washington, FRANK El paeyecwrd 
knowingly and unlawfully sell a quantity of narcotic 
Gruss, to wit, approximately 30.7/3 grams of ferom 
pyarochioride, not in pursuance ef @ wragveneor de. 
Grune person to whom Such heroin hydrochorigca.a. 
Sold en a form issued in blank for that purpose, 
ipemoceretary Of the Treasury or mis (delesare. 


Moin violation of Title 26. acec me 
Section 4705(a). 


COUNT VI 


That on or about January 13, 1966, at Seattle, 
Washington, within the Northern Division ei Sune 
Western District of Washington, FRANK E,. EALEY did 
Pnewingly and unlawfully sell a quantity of narceri 
drugs, to wit, 66.921 grams of heroin hydrochloride, 
Met InepUursuance tO a written order of ie perscem 
Go whom Such heroin hydrochloride was so on a {form 
issued in blank for that purpose by the Secretary of 
tes ireacury or his delegate. 


AUP an violation of Title 26, UlS Cae 
Section 4705(a). 
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Derendant entered a plea of not puilty as te each 
count on August 17, 1966, and was tried by a jury on 
September 6, 1966. A verdict of guilty was returned by the 
jury on each count of the Indictment on September 6, 1966, 
and on October 28, 1966, the Judgment and Sentence was pro- 
Heunced and imposed on Counts I, II, V and VI (Ct. 10). 
The defendant was acquitted on Counts III and IV of the 
inewebment On a finding of not guilty by the Court. 
Jurisdiction of the District Court was based on Title 181. 
Weemoe, seculon 3231. This Court has jurisdiction of the 


appeal under Title 28 U.S.C., Section 1291. 


COUNTERSTATEMENT OF THE CASE 


The testimony taken at the trial established the 


following: The Seattle office of the Federal Bureau of 
Neareerics Suspected Frank Ealey of engaging in narcotic sales 


in the Seattle area and commenced an investigation of his 


activities in October of 1965 (Tr. 6,7). Joseph Gordon, a 


King County Deputy Sheriff, was loaned to the Federal Bureau 


of Narcotics as an undercover agent (Tr. 30) and met the 


defendant Frank Ealey on December 7, 1965 (Tr. 31). Arrange- 
ments were made at that time for Gordon to purchase narcotics 


from Ealey in the future (Tr. 32). On December 16, 1965, 


Deputy Sheriff Gordon was furnished with $500.00 of official 
Government advance funds (Tr. 34) and met with defendant Ealey 
at the Lin-Villa Motel in Seattle (Tr. 36) where Gordon paid 
Ealey $350.00 for narcotics (Tr. 39). Ealey pointed to a 
erer cack located in a tree just outside the door of his 

unit at the Lin-Villa Motel and Deputy Gordon retreived the 
paper sack which contained a white substance (Tr. 39) which 
Pree meoroyed Go ve 30./ grams of heroin hydrochiorice 

(Tr. 96-97). On January 13, 1966, Narcotics Agent Joseph 
Ferro furnished Deputy Gordon with $1,100.00 of official Gover 
ment advance funds with which to purchase narcotics from defen 
dant Frank Ealey (Tr. 47-48). Deputy Gordon, on that date, 
met Ealey at an apartment house located at 2801 Yesler Way 


where Ealey sold to Gordon a rubber container with white 


eps 


powder therein for $1,050.00 (Tr. 51). The white powder 
contained inside said container proved to be 66.9 grams of 
heroin hydrochloride (Tr. 98-99). 

The testimony of Deputy Gordon was corroborated by 
Agent Joseph Ferro (Tr. 5-27) and by Narcotics Agent Aubrey 
Abbey (Tr. 74-93). Deputy Gordon further testified that he 
was not registered with anyone to purchase narcotics except 
ieee course of his official duties (Tr. 57 and 58). 

At the close of the Government's case, defense counsel 
meved fOr a4 mistrial and for a judgment of acquittal on all 
six counts (Tr. 104-108). The Court denied the motion for 
Peieeceral and denied the motion for a judgement 61 aceuauce® 
aoecemceounvs 1, Il, V and VI, while reserving rulinevonece 
Hecson sor juagment of acquittal on Counts Tir and IV (feo 
ihe Gefendant then took the witness stand. When the defense 
rested (Tr. 121) the defense failed to renew its motion for 
emveement of acquittal on all counts (ir. 120=2))eiecee 
Pmemcourt had instructed the jury and had allowed the jury 
Pemeotere FO tae jury room, the defense then renewed wire 
motion for judgment of acquittal as to Counts III and IV only 
(ee 43). 

QUESTIONS PRESENTED 

ime councs EIT and IV 


(a) Whether defense requested its motion for a 


haeenent Of acquittal in a timely manner. 


(dD) 


reserve ruling on a motion for acquittal and submit the issue 


Whether a Trial Court has the authority to 


wememe Jury. 
©, ewhether the Trial Court committed pre ju@ieial error 
by submitting Counts V and VI to the jury. 
3. Whether the defendant's acquittal on Counts IIT and 
i eforecioses conviction on Counts I and II. 
4. Whether there were any grounds for a mistrial. 
SUMMARY OF ARGUMENT | 
1. (a). Defendant did not make a motion for judgment of 
aoe l ay tie close of all testimony; hence, tne “sul ae 
Pemeeecuie evidence on Counts III and IV is not subject co 
meview at this time. 
(ob). A Trial Court has the authority to reserve its 
Piiememon 2 MOLLON Tor acquittal if the motion is made at the 
@mescwor all the evidence and to submit the issue to the jury: 
weeeine sulticlency of the evidence on Counts) ange a 
PemeiCtacUD JcCt LO review at this time because no motion ger 
Seqduiuual wes made at the close of all the evadence. 
eemeetne wevadence is sufficient] to warrant convac tion gon 
Pounce I and. il, 
i. No grounds for mistrial were cited in appellant's 


ieee rt . 


hae 


ARGUMENT 
. 
3 
A TRIAL COURT HAS THE DISCRETION TO RESERVE RULING 
4 ON A MOTION FOR ACQUITTAL AND SUBMIT THE ISSUE TO 
Peed UY 
5 
The record reveals that the trial court instructed the 
6 
jury as to the law on each of the six counts contained in the 
i 
Indictment, (TR 125-143) after which the jury returned a 
8 
verdict of guilty on all six counts. Thereafter, at the 
2 
e time of sentencing, the trial court reversed the jury verdict 


as to Counts III and IV and entered a judgment of acquittal on 


Said counts. Appellant charges that the trial court followed 


the right to reserve its ruling on counts such as III and IV. 


i 
incorrect procedure and does not, within its discretion, have 
14 
e Rule 29 of the Federal Rules of Criminal Procedure 
e specifically authorizes the Court to reserve decision whena | 
a motion for judgment of acquittal has been made: | 
a (b) Reservation of decision on motion. Ifa | 
motion for judgment of acquittal is made | 
19 at the close of all the evidence, the court | 
may reserve decision On the motion, submit 
Bo the case to the jury and decide the motion 
either before the jury returns the verdict 
Bt or after it returns a verdict of guilty or | 
is discharged without having returned a verdict... 
22 | {emphasB supplied] | 
Bee provision has been upheld in Jackson v. United States, 
a4 | 290 med 897 (Sth Cir, 1958) at page 901: 


2 The court may reserve a ruling on a motion for 
acquittal made at the close of all the evidence 

3 and submit the case toa jury. 

4|}See also Cooper v. United States, 321 F.2d 274 (Sth Cir, 1963), 

5 |and Weathers v, United States, 322 F.2d 566 (9th Cir. 1963), 

6 |And United States v. Gasomiser Corp., 7 F.R,D, 712 (1948), 

7\states as follows at page 718: 


8 This case clearly shows the value of the pro- 
cedure preserved by Rule 29(b) of the Rules of 


4 Criminal Procedure. Under such a rule the court 
may allow a jury to pass upon the facts with 
i possible affirmative verdict of not guilty for 
| a defendant and at the same time, after proper 
11 | reservation, maintain its jurisdiction to direct | 
P| in a proper case an acquittal as a matter of law, 
[tt should be noted, however, that appellant did not make a | 
Begerten for a judgment of acquittal on Counts III and IV "at | 
| ; : ; ‘ : 
aa close of all the evidence" and prior to jury instructions, 


; as required by Rule 29(b). The motion was made at the close 


4 of the Government's case (TR 105) and was not renewed until 


\ 


after the jury had been instructed and retired to deliberate, 


18 | 
1g | TR 143) The law setting forth the time when such motions 


ap [must be filed will be cited in Argument II of this brief, infra 
| 
| 


} 
| 
' 
i 
e 
i 


21 | Appellant cites two cases in support of its position, 
\ 


| ae : : 
97 (Chichos we Davaderia, 87 S.Ct. 271 (1966) and Uniteds ctavecmexs 
pe ized Hetenyi v. Wilkens, 384 F.2d 844 (2nd Cir, 1965), cert. den 
 —_ 


o4 (Mancusi v. Hetenyi, 383 U.S, 913, Government counsel cannot 


25 


-8- 


2\ilocate a 1966 Supreme Court decision entitled Chichos v, 
3 |Divideria; however, perhaps appellant's counsel is referring 


4\to the case of Cichos v. Indiana, decided by the Supreme Court 


ws 


in October, 1966, If this is the case, neither the Cichos 


ON 


;case nor the Hetenyi case are in point because both deal with 
7\the issue of double jeopardy, which is not a problem in this 


8 | case. 


9 Appellant further contends there was not any evidence 
10} presented indicating that the defendant knowingly sold a 


quantity of narcotics "not in or from the original package" 


ee" therefore, the issue should not have gone to the jury. 


13) Appellant cites Epstein v. United States, 174 F.2d 754 (6th 
14} Cir, 1949), which case is not in point, The narcotic drugs 


15 | themselves, Government's Exhibits 1 and 2, were admitted into 


16} evidence (TR 97 and 99) and were available te the jury for 


17 


examination during their deliberation. Surely the jury could 


| 
F eS =A I 


| 
8 | examine in the jury room the drugs and the propholactic in 
i 
19 | which they were contamed, and note that no revenue stamp was 
20 |affixed thereto, Title 26, United States Code, Section 4704 (a) 
*I | provides in part as follows: 
| | 
= | ».ethe absence of appropriate tax paid stamps | 
3 | from narcotic drugs shall be prima facie evidence | 
| of a violation of this subsection by the person 
24 | in whose possession the same may be found, 
| 
25 | 


3 
| 


P| 


| 
6 | 
| 
| 


qi 


8 


| 
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= 
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| 


The court instructed the jury as to this statutory provision 
in the following language: 

With regard to Counts III and IV, the absence 

of appropriate tax paid stamps from the heroin 

hydrochloride is prima facie evidence of a 

violation of the applicable law by the person in 

whose possession they may be found, (TR 133) 
Hence, there was more than a scintilla of evidence presented 
and the court could properly allow issues III and IV to go to 
the jury. 

In summary, a trial judge has the discretion to reserve 
ruling on a motion for acquittal, and to submit the issue to 


the jury. By so doing, the defendant in this case was not 


prejudiced by the court's procedure, especially when the 


record herein shows that the defendant was ultimately acquitted 
on Counts III and IV of the Indictment. 
itd 


THE TRIAL COURT DID NOT COMMIT PREJUDICIAL ERROR BY 
SUBMITTING COUNTS V AND VI TO THE JURY 


Appellant attacks the sufficiency of the evidence ! 
regarding Counts V and VI of the Indictment and alleges that 
Said counts should not have been submitted to the jury. The 
Government contends that appellant did not move for a judgment 


of acquittal on Counts V and VI at the time required by law, 
Page 104 and 105 of the transcript reveal that appellant ae 


-10- 


moved for a judgment of acquittal on all counts of the 


Indictment at the close of the Government's case, At page 108 


| 

| 

| 

| 

| the court denied appellant's motion for a mistrial and also | 

* | denied motion for judgment of acquittal on Counts I, II, V 

*| ana VI. The appellant, Frank Ealey, then took the stand and | 

"| after he had testified, the defense rested, (TR 121) No | 

mations for judgment of acquittal as to Counts V or VI were 
: | nade at the conclusion of the evidence, or at any time there- 
‘a (TR 121-124), Hence, the appellant is unable to questio 

P| ne sufficiency of the evidence as to Counts V and VI on this | 

7 appeal, | 

7 It is well stated in Picciurro v. United States, 250 | 

‘ F.2d 585 (8th Cir. 1958) at page 589: | 


| In order to entitle a defendant to question 

15 | the sufficiency of the evidence he must first 
| have presented the question to the trial court 
| 


16 by motion for judgment of acquittal interposed 
at close of all the testimony, thus raising 
17 a question of law which this court will 
consider on appeal, and it is well settled 
18 that absent such motion this court will not 
review the evidence, 7th Amendment, U.S. 
19 | Constitution; (Cases cited). [emphasis added] 
| 
20 | The Picciurro case is identical to the one in question in 
= defense counsel at the close of the Government's 
22; evidence moved for judgment of acquittal which motion was | 
28 
24 | | 
| 
25 | 


_ eee 
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denied. The defendant failed to renew his motion at the 
close of all evidence, and the court therefore refused to 
review the evidence on appeal, See also Rosenbloom v. 
Umeeeanotates, 259 F.2d 500 (8th Cir. 1958); Costner v, 
United States, (6th Cir, 1959), The rational is stated in 
G@opoan v. United States, 253 F.2d 646 (10th Cir. 1958) 
at page 647; 

At the conclusion of the Government's case, 

Corbin demurred to the evidence and moved for 


a directed verdict. After adverse ruling by 
the court thereon, he presented evidence in 


defense of the charges. By this action he 
waived any objection he may have had to 
such rulings. At the conclusion of their 


presentation of evidence, Corbin made no 
motion for a judgment of acquittal or any 
other motion attacking the sufficiency of the 
evidence. Lemphasis supplied] 


Hence, the general rule is that a Federal appellate court 
will not pass upon the sufficiency of the evidence to 
support a verdict in the absence of a motion for a 


judgment of acquittal interposed at the close of all 


testimony. 


qe= 


fn sui@ery, since appellant failed to move tor 4 | 


: judgment of acquittal on Counts V and VI at the close of all | 
; Berwmony, the suificiency of the evidence on said counts | 
, imioy subject tO review at this time. This argument also | 
; Beertcs to Counts Tit and IV, discussed supra in Argument I 
F inasmuch as appellant did not move for a judgment of acquit- 
d tamer those Counts at the close of the testimony. : 
aE | 
: | 
DEFENDANT'S ACQUITTAL ON COUNTS III AND IV 
10 DOES NOT FORECLOSE CONVICTION ON COUNTS I AND ITI | 
11 Popellant contends that acquittal on Counts [il and iV 7) 
Pemecevent a conviction on Counts I and IT because 21 U.S.C., | 
13 | 174 and 26 U.S.c., 4704(a) each require the knowing sale of i 
144) a quantity of contraband. The Government contends that such | 
15} an allegation presents a frivolous defense. | 
16 Both 21 U.S.C. 174 and 26 U.S.c. 4704(a) require as an | 
a element of proof testimony showing the sale of a narcotic | 
1! drug. The evidence in this case proving sale is overwhelming, | 
19) consisting of direct testimony from the King County Deputy | 
20| Sheriff, Joseph Gordon, that he actually purchased heroin 
a1 | hydrochloride from the defendant Ealey on December 16, 1965 | 
22| and January 13, 1966. His testimony is corroborated by that | 
23| of Narcotic Agent Joseph Ferro and Narcotic Agent Aubrey 
24 Abby. The second element of proof necessary to sustain a 
25 


re 


lo 2) 


10 


Somviction under 21 U.S.C. Section 174 is that the defendant 
knew the narcotic drug was imported or brought into the Unite 
Pe@oees COntrary to law. Since it is often difficult to trace 
(miemeourse of travel of a quantity of narcotic drugs, 21 U.S.¢ 
174 contains a presumption that unexplained possession of a 
narcotic drug is deemed suificient evidence to authorize 
conviction unless the defendant explains the possession to 
(memsavisfaction of the jury. The testimony of King County 
Deputy Sheriff, Joseph Gordon, amply shows that the defendant 
Stim tact have possession of the narcotic drug on the dates 
ereeca in the Indictment, and the defendant did not explain 
Eeeeemoossession. This présumputon has held valid by the 


Wo7-. Of Appeals for the Ninth Circuit in Brown v. United 


States, (9th Cir., decided Dec. 30, 1966). Hence, the evi- 


G@e9ee if ample to support the detendanvis  eCnvre ymom Ulnge te 
Seugus fT and Il, and the defendant's allegation is without 
Merry 1n fact and without support in law. 
LV 
THERE WERE NOT ANY GROUNDS FOR A MISTRIAL 

meme Wane cCharees thay the transcrip de tepletc nwa 
mis-statements, conclusions and characterizations by witnesses 
Horeeune Government regarding defendant's activities, and that 
eeiewlon for mistrial should have been granted. However, 
Miemenmiy speciiic example clted in defendant's briler rerers 


fFemeace 355 Of the transcript, where King County Deputy 


yi 


Se@eriit Gordon, the undercover agent, testified that his 
cover story when first meeting Ealey was that he was 
M@experienced and had received complaints about previous 
ieeeoules., itt 18 impossible to visualized how this testi-— 
money would have harmed the appellant's defense, especially 
iievtcw OL Lhe tact that the Court instructed the jury to 
tmmertard the statement referring Co previous narcotics 
(TR 35-36). As stated in Glasser v. United States, 315 U.S. 
bon 33 

We must guard against the magnification 

on appeal of instances which were of little 

iNpervance im Tneir Ssetuine, 

CONCLUSION 

For the reasons set forth above, the Government 
Peeeecutully urges that Ghe conviction by the trial court 
as to Counts I, II, V and VI of the Indictment be sustained. 


Respectiully submitted, 
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